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I. INTRODUCTION  

In putting this paper together we have focused mainly on some of the most environmentally 

significant cases that been decided in Alberta in the last 20 years.  We have focused especially on 

those cases which have challenged Alberta and/or federal environmental laws and which have set 

precedents in Alberta.   

 

We also found that many of those cases included participation by the AWA.  The following is a 

list of some of the cases in which the AWA participated as an applicant or intervener in the last 

20 years: 

 

1. A judicial review of the Greater Sage-Grouse Recovery Strategy in 2009 

a. Alberta Wilderness Association v. Canada (Environment), 2009 FC 710 

b. Alberta Wilderness Association v. Canada (Environment), 2009 FC 882 

 

2. Glacier Power NRCB/CEA/AUC Hearing in 2008 

a. Alberta Wilderness Association v. Canada (Attorney General), [2008] FC 1061 

b. NRCB/CEAA/AUC Decision 2008-03 

 

3. EnCana Shallow Gas Infill Development Project in 2008 

a. EUB/CEAA Decision 2009-008 

 

4. Polaris Resources EUB Hearing in 2002  

5. EUB Decision 2003-101  

 

6. A judicial review of the Cheviot Project from 1997 to 1999 

a. Alberta Wilderness Association v. Canada (Minister of Fisheries and Oceans), 

[1997] 146 F.T.R. 19 

b. Alberta Wilderness Assn. v. Canada (Minister of Fisheries and Oceans) [1998] 

F.C.J. No. 821 

c. Alberta Wilderness Assn. v. Canada (Minister of Fisheries and Oceans), [1999] 1 

F.C. 483 

d. Alberta Wilderness Assn. v. Cardinal River Coals Ltd., [1999] 3 F.C. 425 

 

7. A judicial review of the Express Pipeline Project in 1996; 

a. Alberta Wilderness Assn. v. Express Pipelines Ltd. [1996] 137 D.L.R. (4th) 177 

 

To complete the picture, we have sprinkled in a few significant cases from other parts of Canada 

as well. 

II.  LEGISLATION  

1. Species at Risk Act 

This past year has been a great year for bringing matters of critical wildlife habitat to the 

forefront.  In the two Federal Court Cases described below, the courts have been receptive to the 
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fact that action must be taken despite lack of scientific certainty.  Additionally the Joint 

EUB/CEAA panel in the Suffield Decision said that one of their critical reasons for denying the 

EnCana project was that there was inadequate protection of critical habitat for two animal and 

three plant species. 

(a) Sage-Grouse Judicial Review

Greater sage-grouse were once wide-

spread across the Prairiesô but have been 

listed as endangered since 1998. The 

Prairie bird now survives in a remote 

area in the south-eastern corner of 

Alberta and south-western corner of 

Saskatchewan. In the past year, sage-

grouse numbers have dropped an 

alarming 20 per cent with Alberta Fish 

and Wildlife counting 66 males on leks 

in the spring of 2009, down from 84 in 

2008.  
Photo Courtesy: EcoJustice Media Backgrounder (2009-07-13)

 

Without habitat protection, the species was forecast to disappear from Alberta within six years, 

partly as a result of oil and gas developments, which fragment the birdôs grasslands habitat. 

 

In Alberta Wilderness Association v. Canada (Environment), 2009 FC 710
1
, the AWA  made an 

application to the Federal Court of Canada for judicial review of the ñRecovery Strategy for the 

Greater Sage-Grouse in Canadaò posted by the Minister of the Environment under the Species at 

Risk Act (ñSARAò).  The Greater Sage-Grouse is listed as an endangered species under SARA.  

Section 39 of SARA states that when a species is listed as endangered, the competent Minister 

must prepare a recovery strategy of that species.  Subsection 41(1)(c) of SARA requires that the 

Minister identify in a recovery strategy as much critical habitat as it is possible to identify at that 

time, even if all of it cannot be identified, and to do so based on the best information then 

available.   

 

Both parties agreed that the Minister does not have discretion in identifying critical habitat under 

the SARA.  The AWA argued that it was possible to identify ñcritical habitatò and that not 

including it was an error of law in the Ministerôs interpretation of the relevant statutory 

provisions.  The Minister argued that was not possible to identify the ñcritical habitatò and 

accordingly it was not included in the recovery strategy.  The issue was then to determine 

whether the Ministerôs decision that no critical habitat could be identified, within the meaning of 

section 41(1) of the SARA, was reasonable.   

 

Justice Zinn found that s. 41 of SARA indicates that any threats to the recovery of the species 

must be addressed in the recovery strategy including threats to critical habitat.  No discretion is 

left to the Minister on whether a discussion of critical habitat should be included.  Additionally 

                                            
1
 http://decisions.fct-cf.gc.ca/en/2009/2009fc710/2009fc710.html 
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the court said that implementing a recovery strategy should not be ñpostponed for lack of full 

scientific certainty.ò  Justice Zinn allowed the judicial review for these reasons, and stated that 

the Minister must remedy the defect, but he also did not find that the Minister erred in law.   

 

Alberta Wilderness Association v. Canada (Environment), 2009 FC 882
2
 was a supplemental 

judgment issued by Justice Zinn as to the appropriate remedy in light of the findings that had 

been made in his decision to allow the judicial review.   

 

In his supplemental decision, Justice Zinn stated he was concerned that the Court would usurp 

the role of the Minister and would then become the ñacademy of science.ò  But Justice Zinn 

ruled that because: 

 
écritical habitat is to be determined based on the ñbest available informationò.  Given that 

there are almost constant developments in all scientific endeavours including those that 

underlie the Recovery Strategy, the best available information that exists today may well be 

different and hopefully improved from that which existed when the application was filed. 

 

Justice Zinn ordered the Minister to remedy the part of the Recovery Strategy that was found to 

be deficient. 

 

Ecojustice executive director Devon Page stated:
3
   

 
This decision confirms our view that the Minister of the Environment is routinely breaking 

the law by refusing to identify the habitat of species on the brink of extinction. This is only 

one in a series of endangered species cases weôve had to bring to force the government to do 

its duty. We wonôt go away - if they continue to ignore the law, we will continue to hammer 

them in the courts and this case will be a powerful tool for the protection all of Canadaôs 

species at risk, including caribou, killer whales and polar bears. 

 

Alberta Wilderness Association Vice-President Cliff Wallis stated:
4
 

 
The sage-grouse case will put an end to years of government inaction. There is reason to 

believe endangered species across Canada will finally receive protection with federal courts 

forcing the government to obey its own laws. 

(b) Nooksack Dace Judicial Review 

In Environmental Defence Canada v. Canada (Fisheries and Oceans), 2009 FC 878
5
 the 

applicants argued that the Minister failed to follow section 41(1)(c) of the SARA in its recovery 

strategy for the Nooksack Dace.  The Nooksack Dace is listed as endangered species under 

SARA.   

 

 

                                            
2
 http://decisions.fct-cf.gc.ca/en/2009/2009fc882/2009fc882.html 

3
 Ecojustice Media Release, July 13,2009 

4
 Ecojustice Media Release, July 13,2009 

5
 http://decisions.fct-cf.gc.ca/en/2009/2009fc878/2009fc878.html 
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Justice Campbell used the following words to describe the Ministerôs actions: 

 
This is a story about the creation and application of policy by the Minister in clear 

contravention of the law, and a reluctance to be held accountable for failure to follow the law.   

  

Photo Courtesy: Ecojustice Media Release (2009-09-10) 

 

Justice Campbell found that at the direction of 

the Minister and/or his delegate, a critical 

decision was made to direct the altering of all 

draft recovery strategies then in progress in 

the Pacific Region of Department of Fisheries 

and Oceans (ñDFOò).  The decision was to 

remove critical habitat from all Recovery 

Strategies in the Pacific Region in process and 

for the foreseeable future until a clear policy 

direction has been provided, even thought 

they acknowledged they had a legal 

obligation to do so. 

     

Justice Campbell referred to Justice Zinnôs decision in the Sage-Grouse case where he found that 

section 41 of  SARA is mandatory and that the Minister made an error in law by stating that ñsocio-

economic interestsò should be considered in ñdeveloping and implementing recovery measures.ò  

Because the recovery strategy considered socio-economic interests and that the Minister failed to 

meet the mandatory requirements of s. 41(1)(c), Justice Campbell found that the Ministerôs 

delegateôs actions were contrary to law.   Furthermore, Justice Campbell stated that the totality of 

the Ministerôs conduct was fundamentally inconsistent with the precautionary principle as codified 

in SARA. 

 

Cassie Barker of Ecojustice wrote: 
6
 

 
éin addition to removing critical habitat from the Nooksack daceôs recovery strategy, the 

Minister also directed that this information should be removed or suppressed from all 20 

aquatic species facing extinction in the province. With this win, weôll be looking to the 

Minister to make substantial improvements to the way all of Canadaôs at risk species are 

protected, including the dace. 

 

Ecojustice is putting DFO on formal notice that it has 90 days to rewrite BC speciesô 

recovery strategies that have failed to identify critical habitat, and weôll continue to monitor 

the governmentôs progress in the coming months.  

2. Canadian Environmental Protection Act 

 
Judicial Review has often been an effective technique used by environmental groups in order to 

force Ministers and regulatory authorities to apply the legislation for environmental protection in 

                                            
6
 http://www.ecojustice.ca/ecojustice-blog/a-critical-victory-for-canadas-endangered-species/?searchterm=Nooksack 

Dace 
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accordance with its purpose.  Additionally the importance of public participation and transparency 

in reporting has been affirmed by the courts in the following case. 

(a) Public Reporting 

In Great Lakes United v. Canada (Environment), 2009 FC 408,
7
 the applicants applied for a 

judicial review of the Minister of the Environmentôs ongoing failure under the Canadian 

Environmental Protection Act (CEPA) to require reporting by mining facilities of releases or 

transfers of pollutants to waste rock and tailings disposal areas.  The applicants brought the 

application pursuant to section 48 of CEPA, which obliges the Minister to establish a national 

inventory of pollutants and section 53(4) states that the national inventory must be published.  The 

applicants were seeking a declaration that the Minister had erred in interpreting CEPA by not 

providing such pollutant release information to the public through the National Pollutant Release 

Inventory (NPRI).   

   

There was an extensive history of consultation and discussions between and among various public 

interest groups, industry and government departments concerning how on-site transfers and releases 

by mining facilities should be reported to the public.  After more than 16 years of consultation there 

is still no clear indication from the Minister as to how the information was going to be gathered and 

provided to the Canadian public. 

    

The Court was unimpressed with the Ministerôs inactions in establishing a reporting scheme and 

stated: 

  
Notwithstanding these assurances, it is clearly unsatisfactory that such an important part of 

the pollution picture in Canada is not being reported to the public under CEPA...The 

Canadian public is the loser and, without such information being readily accessible, cannot 

participate in the debate or gauge fully the environmental and health concerns that arise from 

the pollutantsé 

  

In view of this impasse, and its consequences for Canadians, the present application is 

entirely understandable. The question is, however, whether there is any legal basis upon 

which the Court should intervene and grant the declarative and mandatory relief sought by 

the Applicants. [Emphasis added] 

  

The Minister argued that section 46 left the Minister, in his absolute discretion, the decision on 

whether or not to report to the Canadian public on environmental hazards that all stakeholders agree 

should be reported.  The Court found that this position did not reconcile with the general scheme 

and purpose of CEPA and that this application did not ask the Court to interfere with the exercise of 

a statutory discretion granted under section 46 of CEPA.  This application was about the Ministerôs 

failure to carry out the mandatory obligations imposed on him under sections 2, 48 and 50 of CEPA.   

The Court concluded that judicial review was appropriate in this situation. 

 

 

                                            
7
 http://decisions.fct-cf.gc.ca/en/2009/2009fc408/2009fc408.html 
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In the Environmental Law Centre, News Brief, Vol. 24 No. 2, Matt Thorpe of stated:
8
 

 
This ruling is a large step towards greater transparency in environmental reporting. The Courtôs 

decision requires the Minister to publish information about a significant source of pollution in 

Canada. Not only has this case improved reporting requirements for metal mines, the initial 

target of the litigation, recently Alberta Environment indicated that the Federal Court ruling 

equally applies to oilsands tailings ponds, meaning that oilsands operations will now have to 

report onsite releases in accordance with NPRI requirements.8 Furthermore, the strong wording 

of the judgment opens the door to arguments that the Federal Government has an obligation to 

provide greater disclosure and more accurate reporting on the state of the environment. 

é 

The full extent of the Ministerôs duty to inform Canadians about the state of the environment 

will not be known without further litigation; however, the Great Lakes United case provides the 

foundation on which a more comprehensive NPRI can be built. 

3. Canadian Environmental Assessment Act 

Judicial Review can also be beneficial when public officials interpret their legislation too 

broadly.  We await further comment from the Supreme Court of Canada on the issue of whether 

the DFO has discretion to veto an Environmental Assessment in the following case. 

(a) The Oldman River Dam 

The environmental groups have had success with judicial review in the following case which 

went to the Supreme Court of Canada and which defines the overlap between the provincial and 

federal powers in protecting the environment. 

 

The Friends of the Oldman River Society (ñthe Friendsò), an environmental group in Alberta, 

brought an application in Federal Court for certiorari and mandamus to compel the federal 

departments of Transport and Fisheries and Oceans to conduct an environmental assessment, 

pursuant to the federal Environmental Assessment and Review Process Guidelines Order, which 

was the predecessor legislation to the Canadian Environmental Assessment Act (ñCEAAò).  This 

project was under construction at the time of the application and was at least 40% complete.  The 

project affected a number of federal interests including, Navigable waters, fisheries and Indian 

lands. 

 

The Friends were unsuccessful before the Motions court on the basis of inordinate delay between 

the issuance of the approval and the motion and the fact that the Dam was already partially 

constructed.  

 

The decision of first instance was reversed by the Federal Court of Appeal who quashed the 

approval and ordered Canada to conduct an EA and comply with the Guidelines Order. 

 

 

 

                                            
8
 http://www.elc.ab.ca/Content_Files/Files/NewsBriefs/Vol24No2.pdf 
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The Supreme Court of Canada heard the appeal.  In Friends of the Oldman River Society v. 

Canada (Minister of Transport), [1992] 1 S.C.R. 3,
9
 the Supreme Court of Canada upheld the 

decision of the Federal Court of Appeal with the exception of the order of mandamus requiring 

an EA. 

 

 
Photo Courtesy: AECOM10 

 

The Supreme Court of Canada additionally discussed the constitutional responsibilities of both 

Alberta and Canada in their 101 page decision at page 84: 

 
In the end, I am satisfied that the Guidelines Order is in pith and substance nothing more than 

an instrument that regulates the manner in which federal institutions must administer their 

multifarious duties and functions.  Consequently, it is nothing more than an adjunct of the 

federal legislative powers affected.  In any event, it falls within the purely residuary aspect of 

the "Peace, Order, and good Government" power under s. 91 of the Constitution Act, 1867.  

Any intrusion into provincial matters is merely incidental to the pith and substance of the 

legislation.  It must also be remembered that what is involved is essentially an information 

gathering process in furtherance of a decision-making function within federal jurisdiction, 

and the recommendations made at the conclusion of the information gathering stage are not 

binding on the decision maker. 

 

In the Vol. 17, No. 17 & 18, edition of EnviroLine, Mark Lowey wrote a tribute to Martha 

Kostuch, entitled ñMartha Kostuch: People and Tree Hugger and a True Friend of the 

Environment.ò  With respect to her success on the Oldman River Dam battle, Lowey wrote as 

follows: 
 

Martha [Kostuch], along with Cliff Wallis of the Alberta Wilderness Association and a 

handful of other pioneering environmental activities in the province, formed the Friends of 

the Oldman River.  They fought that dam all the way to the Supreme Court of Canada.  The 

dam was eventually built.  But Martha and the Friends won a landmark Supreme Court 

decision that environmental assessment is a shared responsibility of both the federal 

government (under the Fisheries Act) and the provincial government.   

                                            
9
 http://scc.lexum.umontreal.ca/en/1992/1992scr1-3/1992scr1-3.html 

10
 http://www.aecom.com/MarketsAndServices/39/13/index.html 

http://www.canlii.org/en/ca/const/const1867.html#sec91
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Since the Oldman Dam, no large projects have been allowed to proceed in Canada without 

such a joint assessment being conducted.  The legal precedent is part of Marthaôs legacy that 

environmental groups still rely on to try and improve the environmental protection associated 

with large projects.  Also, no large dams have been built since in Alberta, even though 

several were on the drawing board. 

(b) Copper and Gold Mine 

MiningWatch Canada v. Canada (Minister of Fisheries and Oceans), 2007 FC 955
11

 involved an 

application by Red Chris Development Company Ltd. to develop an open pit mine for the 

production of copper and gold in North-western British Columbia 

 

At Federal Court in Vancouver, MiningWatch Canada brought an application for judicial review 

of the decision of the Minister of Fisheries and Oceans not to order a complete and 

comprehensive Environmental Assessment (ñEAò) that was triggered under CEAA and the 

provincial Environmental Assessment Act and therefore not engaging the public in the 

assessment process.  

 

The DFO informed the provincial authority that they had scoped the project and it was unlikely 

to cause ñsignificant adverse environmental effects.ò Therefore no comprehensive study was 

required and public participation in the study was not required. 

 

The court granted judicial review on the basis that the EA was mandatory under the legislation 

and the DFO decision was outside of the legislation and therefore open to judicial review.  

 

In MiningWatch Canada v. Canada (Minister of Fisheries and Oceans) 2008 FCA 209
12

 the 

Appeal was allowed.  The Court decided that because the decision not to order an EA was not 

final, the DFO or the provincial authority could have allowed public participation in the 

screening level report. The court held that Judicial Review is not appropriate on a preliminary 

decision of an authority. 

 

Additionally the Court found that after the project was re-scoped it was no longer on the 

mandatory list of projects requiring an EA and therefore there was no reviewable decision as the 

Minister was acting within CEAA. 

 

Jason Unger wrote the following in Environmental Law Centre, News Brief, Vol. 23 No. 1:
13

 

 
The breadth of application of the Federal Court Trial Division decision in MiningWatch 

remains to be seenéMiningWatch may therefore have limited application to instances where 

the responsible authority attempts to redefine a project and thereby remove it from the 

purview of the [Comprehensive Study List Regulation].  The Courtôs obiter comments 

however seem to indicate a broader application of reasoning that limits a responsible 

authorityôs ability to avoid comprehensive studies.  

                                            
11

 http://decisions.fct-cf.gc.ca/en/2007/2007fc955/2007fc955.html 
12

 http://reports.fja.gc.ca/eng/2008/2008fca209/2008fca209.html 
13

 http://www.elc.ab.ca/pages/Publications/NewsBrief.aspx?id=589 
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The discretion of the federal government to scope projects under CEAA, as upheld in 

TrueNorth, had effectively rendered the [Comprehensive Study List Regulation] meaningless.  

In this regard the MiningWatch case represents an important step to re-instilling logic and 

reason in the triggering of comprehensive studies.  In particular, the MiningWatch case 

counteracts what appeared to be a government policy of commandeering the legislative 

process, through a claim of absolute discretion, in an effort to minimize its environmental 

assessment responsibilities under CEAA.  

 

Leave was granted by the Supreme Court of Canada (ñSCCò) on December 18, 2008 and the 

matter was recently argued before the SCC in October 2009.  Environmental groups await the 

decision of the SCC in the hopes that it focuses on the importance of public participation in 

decisions affecting the environment. In the original decision from Federal Court, the Court 

recognized that one of the purposes of CEAA and Environmental Assessment was the inclusion 

of public review. Public participation was hardly mentioned in the Federal Court of Appeal 

decision, which focused instead on whether a decision was final and open to judicial review. 

Additionally, further word is awaited from the Court on whether projects can be approved 

without any Environmental Assessment where mandatory legislation exists. 

(c) Cheviot Coal Mine 

Pembina Institute for Appropriate Development v. Canada (Minister of Fisheries and Oceans), 

2005 FC 1123,
14

 involved an application for judicial review quashing an authorization for a coal 

mine expansion.  The coal mine was granted an authorization to build a new haul road without 

performing any environmental assessment of the project changes.  The Court held that the 

project expansion did not require any environmental assessment 

 

The Court ruled that it will not intervene to order a further environmental assessment when an 

environmental assessment has already been completed.  This case may be limited to its facts 

based on the in-depth analysis by the Court of the facts of the case and the environmental 

assessment that was completed.  The approval for the project that was granted was smaller in 

scope than that which was assessed.  The court said that the assessment completed covered the 

effects of the actual project that was approved.  

4. Message for the AWA 

The AWA has already successfully held a Ministerôs feet to the fire for failing to meet the 

mandatory requirements of Federal environmental legislation such as SARA and should look for 

future opportunities to do the same. 

                                            
14

 http://decisions.fct-cf.gc.ca/en/2005/2005fc1123/2005fc1123.html 
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I II . ADMINISTRATIVE BOARD DECISIONS  

1. Polaris Decision 

In EUB Decision 2003-101,
15

 the AWA joined forces with James Tweedie, Judy Huntley and 

CPAWS to protect the Whaleback from sour gas well drilling.  The Whaleback is an area in 

south-western Alberta, named after a series of ridges and hills that look like the humped back of 

a whale and is the largest and least disturbed natural habitat of its type in Canada.  Other 

significant features of the Whaleback
16

 listed by the AWA include its unusual richness and 

variety of plants and animals.  It is also one of the most significant elk winter, and summer 

range, in the province, and contains individual limber pine up to 575 years old. 

 

 
Photo Courtesy: Alberta Wilderness Association 

 

The EUB turned down Polarisô applications based on the following:  

 

1. the inadequacies identified in Polarisôs drilling plan; 

2. the overall failure of Polaris to engage in an effective plan of consultation and 

communication, which not only hampered its initial dealings with local residents but 

caused serious doubt as to Polarisôs ability to properly consult and communicate on an 

ongoing basis, thereby undermining 

                                            
15

 http://www.ercb.ca/docs/documents/decisions/2003/2003-101.pdf 
16

 http://www.albertawilderness.ca/wilderness/areas/whaleback/archive/200202_FS_WH.pdf/view? 

searchterm=polaris 

http://www.albertawilderness.ca/wilderness/areas/whaleback/archive/200202_FS_WH.pdf/view
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3. its ability to implement many of its plans for mitigation; 

4. the inadequacies in Polarisôs assessment and mitigations of environmental impacts; 

5. the inadequacies of Polarisôs development plan; 

6. the inadequacies in Polarisôs emergency response plan; and 

7. the lack of a coherent management plan that would outline how Polaris would be able to 

deal with the eventualities of a project of this magnitude in light of its size and Polarisôs 

lack of experience coupled with its own lack of resources 

 

In Wild Lands Advocate 12(1): 15, February 2004, Shirley Bray, wrote: 

 
In one of its strongest decisions, the Alberta Energy and Utilities Board (EUB) denied 

applications by Polaris Resources Ltd. to drill for critical sour gas on the borders of the newly 

protected areas of the Whaleback.  AWA commended the EUB for this decision that 

recognized the particular care we must take with the unique ecosystem of the Whaleback, 

including lands adjacent to the protected areas. AWA was pleased to see that the decision 

included concerns about the lack of effective public consultation, the poor well site location, 

and the inadequacies in the assessment and mitigations of environmental impacts, such as 

effects on rare plants, wildlife, and water.  

é 

Although the EUB is leaving the door open for further applications for drilling in this 

location, Premier Klein promised in 1999 that this area would remain free of oil and gas 

development.  AWA believes that commitment must be kept. In April the leases held by the 

Nature Conservancy in the property adjoining that held by Polaris will expire. AWA hopes 

that the government will not allow these leases to be sold but will keep them protected from 

development in perpetuity as originally intended when they were donated by Amoco. 

2. Capstone 

In Mountain View Regional Water Services Commission et al. v. Director, Central Region, 

Regional Services, Alberta Environment re: Capstone Energy (26 April 2004), Appeal Nos. 03-

116 and 03-118-121-R (A.E.A.B.)
17

 is the leading case from the Environmental Appeals Board 

(EAB) dealing with an appeal of a Water Act approval issued by Alberta Environment (AENV).  

 

AENV had given Capstone an approval to withdraw water out of Red Deer River for a water 

flood project at the rate of 900 m3 per day or 328,500 m3 annually. Three ranchers were 

concerned about the impact of the project on both ground water and surface water on their 

adjacent properties. A hearing was held in Red Deer. In its decision, the EAB recommended that 

the oil companyôs daily water withdrawal rate in the approval be reduced to 600 m
3
 per day. 

 

In the Executive Summary of the Capstone Decision, the Board stated: 

 
The Appellants argue that fresh water is a scarce resource and it should not be used for 

oilfield injection. The Appellants believe that once fresh water is injected into the ground in 

this way, it is gone forever. In considering these appeals, the Board highlights the 

importance of fresh water; it is essential for human existence and it is a limited 

resource. The Board is also aware of the importance of the oil and gas industry in Alberta 

                                            
17

 http://www.eab.gov.ab.ca/dec/03-116_118-121-R.pdf 
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and the work they are undertaking to reduce their use of fresh water in keeping with the 

principles of sustainable development. The Board must balance the protection of our fresh 

water supplies with sustaining this essential element of our economy. 

 

With respect to these appeals, the Board accepts the Appellantsô argument that when fresh 

water is injected into the ground in this way it is, for all practical purposes, lost from the 

hydrologic cycle. Section 2 of the Water Act, in our judgment, requires that any use of water 

resulting in the loss of fresh water should undergo much greater scrutiny. Further, where 

fresh water is being used in this way, there should be no distinction between surface 

water and ground water, because the overall effects on the environment are the same.  

 
Based on all of the evidence received in these appeals, the Board has concluded that the 

Preliminary Certificate and Proposed Licence should be upheld, but subject to a number of 

changes, including a reduction in the quantity of water and a staggered, shorter term for the 

licence. The Board encourages the Government to provide direction through an oilfield 

injection policy that focuses on minimizing the use of fresh water regardless of its source. In 

the Boardôs view, if fresh water is going to be used for oilfield injection, the Water Act 

requires that an alternatives analysis be conducted, looking at the technical, economic, 

and regulatory feasibility of the alternatives and demonstrating that the fresh water will 

be used not only efficiently, but as the last option considered. 

 

The Environmental Law Centre New Brief Vol. 19 No. 3 stated: 

 
Ultimately, the Board upheld the Preliminary Certificate, subject to several changes. The 

total volume of water allocated was reduced and may be further reduced subject to a 

comprehensive alternatives report.14 The Board also varied the required minimum residual 

flow level, adding on an additional safety margin of 10 percent to provide supplementary 

protection for other water users and the aquatic environment.15 The Boardôs 

recommendations were accepted by the Minister of Environment by Order dated May 18, 

2004.  

 

The Capstone decision introduces a more precautionary approach to water allocation in 

Alberta, especially for uses that effectively remove water from the hydrological cycle. The 

policy which the Board encourages the Government to create will, hopefully, reflect the 

realization that, as submitted by the Appellant, Mountain View Regional Water Services 

Commission, ñthere are alternatives to oil but no alternative for water.ò 

3. EnCana project in the Suffield National Wildl ife Area 

This was a decision of a government-appointed joint panel of the CEAA and the EUB reviewing 

EnCanaôs proposal to drill up to 1275 shallow gas wells and build associated pipelines and 

infrastructure. The project was to be developed in the Canadian Forces Base Suffield National 

Wildlife Area (NWA). 

 

The proposal required a permit in accordance with the Canada Wildlife Act and an environmental 

assessment. EnCana had also applied for in accordance with the Oil and Gas Conservation Act to 

the EUB. 
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There were interventions by many parties including the Government of Canada and the 

Environmental Coalition. The hearing spanned three weeks in October 2008 and the Joint Panel 

issued the 208 page CEAA/EUB Decision 2009-008
18

 in January 2009. 

 

 
Photo Courtesy: Alberta Wilderness Association 

 

On January 27, 2009, the Joint Review Panel recommended against granting EnCana permission 

for the first three of its 1,275 wells. The Joint Panel stated the three most important factors to 

influence its decision were: 

 

1. The evidence presented that the NWA was a critical habitat for two species of wildlife 

(Ordôs kangaroo rat and the Spragueôs pipit) and three plant species (the tiny cryptanthe, 

the small-flowered sand verbena, and the slender mouse-ear-cress).  

 

2. Evidence by Environment Canada that they would be reluctant to issue a permit under 

the Canada Wildlife Act that could incidentally affect the protection of critical habitat 

under the Species at Risk Act. The panel felt that if the project proceeded before there 

was a plan under the Species at Risk Act, the opportunity to save the habitat would be 

lost. 

 

3. The lack of a process to regulate the NWA if the project was approved. The Panel stated 

that the Suffield Advisory Committee, a body established in 1975 as a three member 

                                            
18

 http://www.ercb.ca/docs/documents/decisions/2009/2009-008.pdf 
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committee with membership from Alberta Environment, Environment Canada and the 

Energy Resources Conservation Board to protect the NWA was under-resourced and 

unable to deal with the magnitude of the project. 

 

In this case the expert evidence that was presented to the Joint Panel on critical habitat by the 

interveners was persuasive.  However, the Panel fell short of recommending against any further 

oil and gas development in the NWA. The final decision rests with Ministers MacKay and 

Prentice. 

 

Ordôs Kangaroo Rat       Spragueôs Pipit 

           
Photo Courtesy: Wild Lands Advocate (2008) Vol.16 No.6  Photo Courtesy: Nature Canada19 

 

In the Wild Lands Advocate, February 2009, Vol. 17. No. 1, it was noted: 

 
The Suffield Coalition is pleased with the Panelôs confirmation of the NWAôs primary role ï 

to protect wildlife. The final ruling from the federal government will determine whether this 

irreplaceable remnant of native prairie is truly protected. 

 

AWA believes that the only appropriate decision is to prohibit any further oil and gas 

development in the NWA. We urge Canadians to write to the federal Defence and 

Environment Ministers, and to the Prime Minister, asking for a denial of EnCanaôs 

application with no possibility to reapply. 

4. Suncor Upgrader Approval 

In Environmental Resource Centre v. Canada (Minister of Environment), 2001 FCT 1423
20

 

Suncor applied for an Upgrader expansion which required an authorization from both the federal 

Minister of Fisheries (MOF) and the Minister of Environment (MOE). The MOE referred the 

matter to the MOF who gave the authorization.  

 

Several public interest groups applied for judicial review of the decision to allow the 

authorization. Judicial review was granted based on the fact that the MOF relied to a large extent 

on the decision of EUB who relied on expected mitigation of multi-stakeholder groups called the 

                                            
19

 http://www.naturecanada.ca/parks_nwa_current_suffield_speciesatrisk.asp#birds 
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 http://decisions.fct-cf.gc.ca/en/2001/2001fct1423/2001fct1423.html 
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(RSDS) Regional Sustainable Development Strategy and the Cumulative Environmental Effects 

Management Initiatives (CEEMI). 

 

The DFO justified their approval on the premise that the RSDS was an effective regulatory 

process for mitigating cumulative effects of many oil sands projects. However the court decided 

that as the MOF and the MOE had little control over the implementation of the RSDS through 

the multi-stakeholder group, which included industry representatives, it was not reasonable for 

the Ministers to rely on that process to mitigate and manage cumulative effects. 

 

This case potentially has important implications to the Oil Sands. However after this Federal 

Court decision, the EUB and CEAA/EUB joint panels have continued to approve oil sands 

projects in least in part on the assumption that multi-stakeholder groups will be successful in 

assessing and taking action to mitigate the cumulative effects of these large scale developments.  

 

The Environmental Law Centre News Brief Vol. 17 No. 1
21

 stated that: 

 
This case is significant because the Federal Court affirmed that the federal government has a 

non-delegable duty to ensure the mitigation of impacts of projects with potentially major 

environmental effects. It reaffirmed the role of the federal government as a ñwatch-dogò of 

environmental matters and demonstrated that it cannot defer to provincially controlled 

processes that have no regulated goals or outcomes. It clearly strengthened the federal 

governmentôs role in the environmental assessment process as it relates to provincial energy 

projects. The federal government must be an active participant in the environmental 

assessment process, not just another participant on par with all other stakeholders. Federal 

Environment Ministers can no longer dodge their responsibilities. He or she must ensure that 

proper environmental assessments are completed on projects with potentially large scale 

environmental impacts - it will not be sufficient to rely strictly on provincial environmental 

assessments and provincial regulatory processes.  

 

On the negative side, the Court did not issue an order of prohibition; however, as Justice 

Heneghan correctly pointed out, it would have served no purpose since the work had already 

been completed. The Applicants might have originally sought injunctive relief, but this was 

not done. 

5. BC Hydro and the Athabasca Chipewyan First Nation 

In Athabasca Chipewyan First Nation v. British Columbia Hydro and Power Authority (C.A.) 

[2001] 3 F.C. 412,
22

 Athabasca Chipewyan First Nation (ACFN) applied for a judicial review of 

an approval by the National Energy Board (NEB) to British Columbia Hydro (BC Hydro) for 

equichange transfer (an interchange of equal quantities of power or energy within a stated 

period) and storage transfer (a transfer of energy that is banked in the form of water in a reservoir 

of another power system in the expectation that equivalent energy will be returned at a later 

time).   
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 18 

The issue before the NEB was whether the issuance of the permits would have any adverse 

environmental effects downstream of B.C. Hydro dams and in particular, the Bennett Dam, over 

and above the effects that would be experienced without such permits being issued.  The NEB 

issued the approval stating "that there would be no significant adverse environmental effects 

resulting from the proposed exportation of electricity".  The Federal Court of Appeal was 

charged with determining whether the Boardôs decision was reasonable. 

 

ACFN argued that the effects of the permits on the operation of the W.A.C. Bennett Dam altered 

the natural flow of the Peace River and that the altered flow has resulted in significant changes to 

the ecosystem on its traditional and reserve lands, located approximately one thousand 

kilometres downstream.  ACFN said that BC Hydroôs project exacerbates these already existing 

effects.  

 

BC Hydro argued that the new project would not cause adverse environmental effects because: 

(1) its existing facilities are subject to various regulations; (2) environmental impacts were 

considered when its facilities were approved; (3) the use of the power produced by its facilities 

should not be a relevant factor; (4) no new facilities would be constructed for the sake of exports 

under the permits. Thus, no additional environmental assessments ought to be necessary.  The 

Federal Court of Appeal criticized BC Hydroôs submissions stating that ñ[t]he central theme of 

the submissions is that no new facilities will be constructed.ò  Although the Court acknowledged 

that that is one aspect of potential adverse environmental effects, it does not consider whether the 

permits may require a change to the operations of B.C. Hydro's existing generating facilities. 

 

With respect to the NEBôs decision, the Federal Court of Appeal found that the NEB did not 

explain in its reasons what changes, if any, the granting of the permits will have on the operation 

of B.C. Hydro's and whether any such changes would have adverse environmental downstream 

effects.  The Court stated that: 

 
The [NEB] Regulations requires proponents to furnish information as to the adverse 

environmental effects of a project and the measures to be taken to mitigate any of those 

adverse environmental effects.  It seems plain that, only if such information is provided, will 

the Board be in a position to make the decisions it is required to make in a logical and 

reasonable manner. 

 

However, there is no information about what changes, if any, to the operation of B.C. Hydro's 

dams will result from the issuance of the permits in question.  Without such information, I do 

not see why the rational conclusion, from the information that was disclosed, is that the 

issuance of the permits will result in no significant adverse environmental effects. 

 

Because BC Hydro had been operating under the permits for over two years, the Federal Court of 

Appeal ordered the parties to find a solution within 60 days in order to avoid undue disruption.  

 

Of note the Federal Court of Appeal also stated: 

 
One interpretation of this finding is that the Board placed the burden on the interveners to 

demonstrate adverse environmental impacts.  If the Board purported to do so, it was wrong.  

The applicant for the permit must provide the Board with sufficient information to enable the 
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Board to make its decisions. The relevant consideration in this case is what operational 

changes, if any, to existing facilities there will be, as a result of the issuance of the permits.  

That has simply not been addressed by the Board.  Even if it did not place a burden on the 

interveners, it was not open to the Board to infer from B.C. Hydro's silence as to changes to 

its operations due to the granting of the permits, that there would be no changes or significant 

adverse environmental effects. [Emphasis added] 

6. Cheviot Coal Project Joint Panel Report 

The Cheviot Project was a proposal by Cardinal River Coal Ltd. ("CRC") to develop a number of 

coal leases owned adjacent to Jasper National Park.  The Cheviot Project would include the 

construction, operation and decommissioning of the mine as well as the up-grade of an access 

road, the upgrade of a railway line, the installation of a new transmission line and a sub-station to 

supply electrical power. 

 

 
Photo Courtesy: Alberta Wilderness Association 

 

CRC applied to the DFO for authorizations under the Fisheries Act for its project. The Minister 

decided that the project may cause significant environmental effects and, therefore, should be 

referred to a panel under CEAA. Since an environmental review was also required under 

provincial legislation, the federal Minister of Environment and the Alberta Energy and Utilities 

Board agreed to hold a joint federal and provincial review as is provided for under the 

legislation.  






























